OOCUHSII BEsoas 



SB 135 022 

ADlHOa ^ ^ 
TIIXE ' 
IHSIITOTION 
'MfOBT NO 
POB DATE''^ 
MOTE 

ECfiS PBICE- 
DESCBIPTOBS 



IPENTIPIEBS 



. - CS 501- 606 

o'«B;eilly» JaiBes 1. •' - - '.^ / ^ 

G/o»'e:fiiaent 'in the Sunshine. ' , ' ■ " 

FreedoiB of '^nforaation Center, ColuBbia, Hb. ' ' 

FIC-366 -~ . • ' 

Jan 77 ■'I ■ 

7p. .• '■■ / V; .. ■■-^ . , 

HP-JO. 83 BC-$^67 'Plus 'Postage, V 
■•■Adainigtrative Agencies; ♦.Agency Eol^iJ 
♦Constitutional Law; Freedoa oi SpeechT* ♦Government 
Bole . / spr* , 

♦Public Access; ♦Sunshine *^ct ^ 



ABSIBACT ' 

The- Governaent in the Suashine Act, passed . <:;^ . 
Congress in Sept'eaJoer 1,976 to becone effective in March 1977, nill 
reqqiire many^of the federal c^overnaent's decision-aaJcing agencies to 
f)erait attendjwice,^ the press' and piibliCi at agency aeetings. This 
report details the provisions of l^he new law and coaaents on -the - 
effects it aay have on the operations of agencies^ involved. Agency C 
ae«t%iiigs; exeaptions froa the' rule; enforcment of openness; "ex ' -w' 
parte" contacts; iapact of the^ new act-on the press, the public, -and 
the PxeedoB of Ipfor-aation Act; and the outlook for increased 
governaent openness' are aJ.so discussed-. (iTS) 
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This report was written by James T. O'Reilly, a Cincin^ 
nati attorney. , * 

Introduction ^ * 

If "suhli|ght is Ihe'.best disinfcctanf\\as the legendary 
Supreme Court Justice Louis Brandeis once said, then 
Government in the Suhshine might be just tlie cpre for a 
governnient be^el by public itriistrust of its* utility and in- 
tegrity. The Government' irj the Sunshin^ Att, which 
passed the Congress in Septembei, 1976, i^ the prescrip- 
tion which supporters believe can brighten the outlook for 
.democracy in the system of federal administrative regula- 
tion. / ■ 

The Government in the Sunshine Act, Or simply *^Sun- 
shine^' as it will be ^nown, opens many /of the federal 
gov^rnnient's decision-making agencies to/ the attendance 
of the press and public ,a^, agency m^iin^. The Act also 
prohibits off-the-recprd discussions of - pending agency 
matters and revises the Freedom of Information Act's 
exemption for matters covered by specific confidentiality 
statutes. When the legislation goes into effect' on March 
12, 1977, it. wit! complete a »wo-year trilogy (it informa- 
tion-reform legislation which began with /ther' 1974 amend- 
ments to the Freedom of Inforniation Act (FOIA); con- 
tinued with the Privacy Act's controls ;on file data con- 
cerning individuals, and culminated wi^h •Sunshine's pas-: 
sage on Seftt. 13, I976.» 

Sunshine began as a Florida concept, lauded by the na- 
tional press and transplanted into the federal bureaucracy 
through the efforts of Florida Sen^ LaWton Chiles, Florida 
kep^. Dante Fascell and Claude Pepper, and New York 
openness advocate Rep. Bella Abzug. Although 49 statutes 
at the state level opened som^ state and' local meetings to 
public attendance, Florida's injjovative /"Government in the 
Sunshine" law'-' was the first to legally presume aH meet- 
iijgs to be open. Local and state bodies which wished to 
closfe meetings could not do so without making a strong 
case of exemption from Jthe Sunshir^ie requirements. The 
Florida concept, as supplenicnted alnd modified in ^the 
federal legislative process, has becooie the newest initia- 
tive toward openness in Jhe federal jsystem. 

For those expecting *^business as- usual" at federal agen- 
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cies after MarcTTSU, YpY, tl^e|Jederal Sunshine Aa will- 
be a double surprisW^irst, n^e^tihgs held to make agency 
decisions and conducted by the members of a n^ulti-mem- 
ber board or commission must be open and anhouhced lo 
the.public. The Act is careful,'perhaps overly careful in its 
> complex final version, to avoid agency maneuvers which 
might close a meeting where the meeting's substance coulcT' 
affect Or interest the public. Secondly, a person wlio has 
an interest in a case before an agency 4akes a risk of los- 
ing the entire- case if the person or an agent makes an off- 
the-record approach to one of tht agency decisioTi-makers 
during the proceedings. Business will be more open, and 
morfe formal, as a result of the Sunshine requirements 
upon the ' adniinistrative agencies. 

Meetings ' v 

. - n il m Jb ^ 

Government in the Sunshine begins, with the premise 
that a federal agency must meet in public to' do the public 
business, if (a) the agency decisions are made as a l^dy 
by a multi-member bbard, usually Presidential appointees, 
____and(b> the business to be conducted does^^^pt fall within 
ana?|Tn*'-^^40ge of ten exceptions. The agencies covered, 
about fifty in number,^ include the National Labor Rela- 
tions '. Board, ' Securities Exchange Commission, Federal 
Reserve Board, .Federal Trade Conwnission, Tennessee 
Valley Authority, and the Board of Governors of the'Post- 
al Service. When these groups -nieet, or when delegated 
subunits such as a three-perjon panel meet to conduct 
agency business, a ''meeting" within the Sunshine defini- 
tion occurs if, the discussion would "determine or result in. 
joint conduct or disposition of agency bqsmess." 
^ In the operation of Sunshine, the definition of a "meet- 
ing" is crucial to application of the Act's' safeguards for 
public access. Routine discussions of dgily business are 
permitted, and the coincidental presence of two or more 
agency merrtbers, e.g. in the audience^ at a speech given 
by a third niember, does not trigger (the "meeting" re- 
» quirements. But such private decisionViaking as a pre- • 
meeting meeting to dispose of sensitive i«ues js prohibited. 
Opponents of the final "ifieeting" definHjon won in the 
House on a narrow vote, 204-180, but the final definition 
' ^was accepted after a conference with the Senate.^ 



Summdry: 




The controversial federal Sunshine Act will- finally become*^ effective in 
March(.1977, after miich debate and compromise. The author details pro- 
visions of the neu^ law^ and comments on the effects it may h^ve on the 
operations of agencies involved. 
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GOVERNMENT IN THE SUNSHINE 

House . version focused on intent of the gathering to be a 
meeting, ^t the final language instead focuse^^pon. the 
■ Jiature of the iictual discussion conducted at any type of 
I mfijlti-member gathering, by whatever name. The Hous^ 
iffad also excluded those meetings which were held ex- 
'.pressly foir voting to close meetings in compliance' with 
Sunshine procedural requirements, ^fter opponents pointed 
out the absurd cycle which could result: to close *a meet- 
—-ing. an agency would need an open meeting at wjuch to 
discuss the future closing and the sensitive issuesi^'which 
provided justification for the decisipn whetheh to close the 
meeting at which a decision to close a thir(j mieting would 
e& made. Rep. Sikes of Florida decried '*a legal nightmare 
that can keep government bogged down in an endless pro- 
cess of defending itself*' from prccedural-ettor challenges."' 
If a meeting is open, ad.^quate facilities for public 
observers must be provided in the ^n^ting room, and? min- 
utes must be kept whicH are'^vailab^o the public at mini- 
ma! copying cost. If anv agepcy wishes to close a portion 
of. or a full meeting.^ itMnust perform several procedural^ 
steps the absence of whicfScmi make the meeting vulncr- 
^ able to legal 'attack: 

f. At least one week in ad)fance (except in emer- 
gencies), the agency mpst identify 'in advance its ' 
agenda of subjects to^ be discussed and- the signifi- 
^cance of the subjects 't^ ten narrow categories of 
statutory exceptions. 

2. Agency attorneys must determine whether the 
matters fit within the tei^^ceptions, and must pre- 
pare a justification with reasons why the eJhep- 
; tion(s^ should apply. ] 
^ , J. Agency members vote by tally or by meting, 
without proxies, to close all or a portion 6f- the 
^. meeting, and the votes are made public. ' 

4. The agency nruj^t make public, through mailing 
lists, bulletin boards, and by ^notice in the Federal 
Refiister when possible, details of time and place. • 

* portions to be closed, and an explanation for the 
closing. If outside persons attend^ the closed por- 
^ tions. their aflftliations and names must be stated.^ 

5. For> every closed meeting of an agency cov- 
ered by the Act, a complete transcript of the 
closed portion inust be made and retained for two 
ycar^. 

The agencies face a difficult set of procedural hurdles 
if they thoose to close meetings. While some provision is 
made for closing certain meetings on a regular basis, 
ratl^er th^ on an individual meuting-by-meeting basis, the 
agencies will be forced to think through any claims that 
their meetings should^be closed — and to bear* the burden 
in court of justifying that actiom 

Meetings can be closed to^ the public, and transcripts 
of closed meetings retained as confidential, if the agency 
has legal proof by a preponderance of the evidence that 
the matters to be discussed fall within ten categories: 

1. National defense or foreign policy matters 
which are properly classified (similar to the amend 
ed FOI A exemption (b)(1); 

2. Internal agency personnel matters; 



oFs which ar e* expressly le qu i ied by 




law t o ' 




be held confidential, or which are. subject to with 
holding under specific crir^na; \ 
. 4r Confidential commercial br financial iilferm a 
tioh, and trade secrets; v 

5. • Accusations of crimin^nl ;ictivity. or of censure,^ . 
against a person (individual or corporate "pcr^pns^ 
alike);* • , j ^ ' ' 

6. Matters Which if disclosed would be clea 
warranted invasions of a person's privacy; 

7. Law enforcement and criminal investigatory 
records (subject to the same narrow categories as 
I FOI A exemption (b)(7); 

j8. Bank examiners* records; . ^ 

9. Matters whi^h if disclosed would generate fi- 
nancial speculation (added to protect the Ifdderal 
Reserves Open Market Committee) « or ' v^hich 
would frustrate agency action which has not been 
announced and will not be announced prior to the 
agency's action, i.e. not requir^t^g public notice and 

' comment; and \ 

10. Matters which involve thel agency's issujance 
of a subpoena or participation Ip hearings or dther 
adjudication-related proccedin 

^- Of the exemptions,- the riintj/ and tenth will be most 
controversial when invoked b/agencies. The ter^ "pro- ^ 
ceeding" was added at the i^^^tice Department's ] equest,» 
-without explanation in thg/committee reports, arid might / 
be construed by laeencies to block public attendance when 
the agency considers a proceeding which is/be ng con- 
ducted by the asency itself--an end-run a/ouri^pen- 
ness. Real estate |nd other .sensitive transaction^ will be 
■protected by exemption 9.^" Besides' the literal /guidance 
of the exemptions. Congress urged the agenciefs not to 
close meetings when "the public interest" would be served y" 
by public attendance. ^ f 

Transcripts of the closed meetings will be kebt, except' 
for a few financial discussion meetings at which minutes 
will be kept.' I As a result of debates and compromise at 
the committee level in the House, transcrij)ts would have 
been permitted to carry only blank spaces for deletions; by 
a 232-168 vote, the Holise reinstated a requirement that 
explanations be provided in the deleted spaces to^^tify ' 
any deletions from the transcripts.'- 
Enforcing Openness ^ 

The press worked vigorously for the 1967 Freedom of 
Information Act out of frustration with the cavalier denials 
of access to documents by federal agency personnel. No 
provisions existed, until the Freedom of Information Act. 
for judicial review of the withholding decision. The pro- 
ponents Of Government in the Sunshine copied from the 
FOIA model in their estdblishnient of judicial review of 
meeting-closing decisions. An injum^Uon action can * be 
filed to force a pending meeting to be open, or within 
sixty days after the closed meeting is held, a person can 
sue- to force the agency to disclose the transcript.^^ ^ 

Judicial review of cjosed meetings/ proved to bq/a very 
controversial 'part of the> House debatfe on ''Sunshiny," for 
two reasons. In the i^^fial kouse bill] courts were pkmit- 
ted to give relief for violations which 'Would include, the 
voiding of agency action taken at imbropferly closed meet- 
ings. The FCC, for* example, could face reversal an court 
of a license award if the decision a\yirding the license had 
been made in an unlawful mectini wtthout any public 




notice. Opponents nrgued successfully that the existing 
Administrative Procedure Act judicial review process gave 
^ "adequate authority . . . 4^ inquire into matterTgo^erried 
by the new ^'ection " Rep. Abzug responded to' critics 
with the clarification:''*. 

The bill before you does no! allow a citizen ptain- 
/ tiff to nullify the substantive action taken at bn f 

unlawfully closed meeting. The most he can get is^ 
V liccess to the , transcript of the meeting and a couij^ 

order prohibiting the ''agency from closing meet- 
.ing^.on the grounds in question. 

Because pf the lengthy appellate process, it might be 
three to five yeajrs before definitrve precedents under thg 
Administrative Procedure Act establish the extent of judi- 
cial overturning of actionsVhich were taken in violation 
of .Sunshine proceUures. The reversal of several agency-/ 
decided cases will uhdoubtodiv stimulate close compl-iance 
with .Sunshine. Experience ^ind future oversight hearings 
will tell whether-the punishment fits the crime. 

The other major objection of opponent|'to Sunshine's 
judicial review (Process uas to the granting .of attorneys* 
fees and cour; costs to t.he pori>on vyho sues an agency and 
•'substantially pTevaihs" in the suit. This was characterized 
as a '*bonanza" for "certain proTessk>nal litigabbrs" in the 
consumerisj movement.' Rep. Collinrs df ^TfeK.as said the 
bill "invit^ aggressive lawsuits frorb evpry lawyer who 
has time oil his hands."'-* Propo'nenti responrded that crf- 
fojrqement would be lopsided in favor of special interests 
regulated by the agenaes»if only those with private fund- 
ing could afford to enforce the Sunshine requirements. 

Originally, the Sunshine bill had imposed personal 
financial liability for fees and costs upon the niembers of 
the agency which lost its case on a ;non^exempt transcript's 
• defense. The House Judiciary Committee deleted- the sec- 
tion because it is neither "desirable or even possib^*''*' to 
attach personal consequences to members acting as a.body_ 
in the scope of their official duties* In the final bril as en- 
acted, costs and fee^ may, be awarded by the court against 
the United Stat/es, or against ^ plaintiff whose suit" was 
filed for "frivolous or dilatory" reasons. The Sunshine Act 
does hot require a' plaintiff to. have legal "standing to sue***" 
but as.sessment ofL fees and costs should keep away the less 
sincere litigants. ... 

'Mx Parte Contacts - ' . 

Agencies- decide administrative law issues wilhiu their, 
field of expertise by one of three methods: adjudication, 
formal rulemaking, and informal, or notice-and-comment, 
rulemaking. Under section 4 of Sunshine, which is not 
directly related to its open-meetings rules, those agency 
adjudications and rulemaking proceedings which require 
hearings under the Administrative Procedure Act'^ ar^ 
subject for the firsj time to definite statutory restrictions 
against d'.r pane communications.' Many agencies have reg- 
ulations which prohibit off the-recor.d communications with 
the d(;^cision-m:iking Clearing official by one party without 
notice to the other party. These ex ;?f7r/eu contacts are de- 
fined by Sunshine"* to include oral or written contacts 
with the decision-making official or officials which relate 
to the substance of the proceedings and whith are made 
without prior or contemporaneous notice to others con-, 
cerned in the proceedings. Excluded from the prohibition 
are requests'for status reports and requests for information 
by partie^ who are not interested or acting for an interested 
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person, e.g. news media representatives enquiring /or 
journalistic reasons. 

If is sj^nificant that r.v ^c/r/i^ contact restrictions^ were 
attached to an:, open-meeting bnl; the marriage indicates 
a comprehensiv^^cdngressional xl^ire to open the decision- 
making process more fully. Every federal agency! not 
only those covered ,by Sunshine's multi-member agency 
meeting rules, is subject to the ex parte restriction if it . 
conducts hearings whjdi are covered by the Administrative 
Procedure Act. -Prop^ents in the Thiouse noted that the 
ex y^cir/i* restrictions had been recommended by the Ameri- 
can Bar' Association i"n^5742?' and that they were **not 
.controversial.'' Public notice of the ex par/e contacts^ 
could be embarrassing but sanctions were up to the agency 
itself to decide. Rep. Abzug played down the draconian 
nature of the extreme! dismissal-on^merits sanction:^^ 

In an extraordinary instance, these could even in- 
clude loss of, the proceeding on the merits by the 
violator, but where the violator can demonstrate , . 
^ that the violation\was ina^jVertent, the imposition of 
so drastic a sanction would be arbitrary and not 
proper. ' * . 

Rep. Delbert Latta (R-Ohip), perhaps in error, at- 
tacked the ex parte rules, as a restriction on the -freedom 
of Congress to deal with constituents* problems at federal 
agencies. He cited the Privacy Act's experience of initially 
limiting release of constituent record^ from agency files. 
^ Co-sponsor Rep. Fascell responded: 22 

Of course, the bill does not japply to personal mat- 
ters at all, but to ex parte communications, regard- 
ing quasi-judicial, proceedings. One would not go to 
a judge and try te twist his arm in- the middle of 
a lawsuit . . ..We are talking^bout something ib' * ' 
^ the nature of an adversary proceeding dr a quasi- ' 
judicial proceeding. We are talking abodt contacting \ V 
a person who w'^ould be involved. in a deci^ibnmak- ' * •; 
• ing process; We are not talking^out agejucy staff 
or personal matters. • ^ ; y * r\ 

• Since the ex parte pr:6hibit ion has* been 'ii^corpora ted 
into many agency regul^tibns relating to h'earing pro- 
cedures, only a' few should have difficulty in adapting their 
procedures to thcr new requirements. The difficulti^ will 
come with a lessening of informality in the discussion of 
cases between agency decision-makers and interested out- 
siders, and the consequent likelihood that a private-sector ' 
person unfamiliar with the new rules would violate the 
ex parte requirements. If the violation exhibits enough of 
the characteristic^ of ex parte contact abusesWith which 
g the law seeks to deal, that violating party*s entii"^ case may 
be dismissed or decided adversely. To avoid tliV prohibi- 
tions, persons involved in proceedings will ha\Je to be 
cautious. Prior or simultaneous notice to others involved 
in the case to avoid the stigma of a private ex pa^te ap- 
proach may be the price of prudence, 
, Two ambiguous and troublesome aspects of the new 
restrictions involve the timing of the contact and the identi- / 
fication of persons protected from contacts. Restrictions 
apply after the persons interested in the outcome of a 
parxicular proceeding become. **aware that notice of the 
hearings will be issued" by the agency. Prohibitions are 
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inXcniiW-^^^^ the person gained such 

iiwarehfe^^i'— '-^ \n rpt^br^icd Washington ^circles may 

be aiv^iiJippssiiWef^^ Another area of con- 

fusion -will 'the; scoj^^ of the agency decision-maker 
categoryi- sij)[C#fthe^ intent is to cover agency irieiti- 
berj^, adminlstratiye law jydge^, or any Vother employee 
who is'oi^ xnay be expected to be involved in 

the ngenty^^'di^^ Consultants to an agpncy, arcT 

^cover^ijf so l^pag . 33 they are "employees" under contract 
^ or''agr(pem^n'(^to provide advic.e to *the decision-maker;' 
^ Vheh .they:'hav§ given the advice' aad are^not expected to 
se^ve iurther, .they are no longer covered.--"'' Each agency 
,> is invited to salVe the ambigiiitiei by^ listing those officials 
. w.ho;5tf positions, are to • 

: vThe Sunshifjei philosophy holds that notice of a "secret*' 
.contact bet weep an' interested person and the decision- 
maker provides ah adequate rebuttal opportunity to the 
\ opposing party. If an improper Contact is made, the agency 
official must identify the contact and give its cpntent on 
the public record jof the case, so; **the secret nature of the 
contact is effectively nullified,"' ^ as press and public can 
/review the open file. Agency attorneys advocating a case 
are not *'decision-makers*' but jlhey too are subject to the 
prohibition against majcing intra-agency improper contacts. 
To complete the circle, an agency decision-maker who acts 
to seek' ttie sub[Staritive views of an interested person must 
; also put a notice of his contact into the public record of 
the proceeding.^*' Overall, vyhether abuses exist in fact 
has been sbroewha't speculative, but the system is compre- 
hensiv<2? enough to cure any abuses which infornialitV 
'might have created in the past. Rigidity might be a result, 
bul-6nly experience will tell. \ I 

. •• ■ • \ , . , . / 

Impact onl^ress and Public \ . 

^ k: ' ' ' ■ ■ \' 

The press has not wlS^y used the Freedom of In- 
formation Act remedies for non^disciojtire because other 
sources have been available for Ihe^de&ired documents, 
'without the delays and paperwo/k. The media have found 
the FOIA remedies to be effective 'in influencing agencies 
. • to favor release over withholding of documents. With 
^Govfirnmeni in the Sunshine, jt»e reporter gets a fast- . 
•'jictihg and more certain remedy If agencies refuse the re- 
quested openness. If the repbrter becomes reasonably 
familiar with Sunshine, an ugcricyp>staff member's desire 
. to close meetings to the press can be overrided by success- 
fully indicating a failure to fot[pw the closing procedure, 
a failure to give proper notice," or "a failure to properly 
interpret the exemjitlions. ^- ^ ^ 

Belter coverage will resull^ eveji as ib closed meetings, 
tKic to^public notices which will list the participants*and 
their affiliations, the reason for closing, and an explanation 
for the closing. Later, after the meeting, a co^^ tran- 
script will be available except for those peftFlS^is Which can 
• be released only through agency per^ctttsron or court- ac- - 
lion, The transept and notice provisions, together with a 
new mandatory provision for retention of rhinutes of all 
open meetings. great|y ease the task of the reporter in fol- 
lowing the agency decision-making process. The reporting 
of advisory committee meetings is also facilitated because 
the nar/ow exemptions of the Sunshine Act, are applied to 
ail advisory committee sessions by an amendment to the 
Advispi;y Committee Act.'-'* 



Itlitigation should occur to open a scheduled meetina, 
or to obtain a withheld transcript, the Sunshine provisions 
make fast court action more ireadily available than dp' 
even' the amended FOIA's judicial review sections. The Act 
shortens the agency's time within which to respond to suits, 
and permits suits in Washington, or in the location where 
. the agency is based pr in which its meeting is held. *A^ 
^ court may^ give - temporary Teiief to a-'cfnritenger-of .the 
closing by restraininigjhejneetjngi^ permit the 

niqeting' to proceed subject to later^earings^ohv the: pro--^ 
priety of the release or withholding of claimed-e^tempt 
sections of the transcript. If the plaintiff substantially pre- 
•vails, (by court order or agency compromise) * the court 
can award the, plaintiff costs of suit and attorneys' fees. 
The existence of several fee-award cases undfr the amend- 
ed FOIA may stimulate reporters and their media manage- 
ment toward litigation to open closed meetings. 

Impact on FOIA 

One ofHhe weaknesses of the Freedom of Information 
Act, in its*^imt^al form, was an unclear intent of Congress 
regarding the i;neaning of several exemptions^ The con- 
gressional intent of Sunshine is very clear: governmental 
decflsion-making^is to be open unless proven to fall under 
one of the narrow exemptions to be established by the 
agencies. Some of the exemptions continue the FOIA in- 
tent for balancing legitimate|privacy' interests, for example 
the protection of internal pi^i"i?bnnel discussions and a pro- 
tection for confidenfiaT cotririiercial information and trade* 
secret matters. Overall, thej^|ntention toward openness of 
government action iS\explicil and, reinforces that shown 
in the original and ambnded FOIA. 

A rider was attached to Sunshine's open-meetings con- 
cept for' the express purpose 01 overruling one Supreme 
Court interpretation of the \FOIA*s (b)(3) exemption. In 
AdministKqior of FA A v. RoheHsonr^* the Supreme Court 
took a broad view of the languageT^vyhich exempted mat- 
ters "specifically exempted 'by statiuteX from mandatory 
disclosure. In Robertson, the^Clvil Ae«)nautics Board 

\ withheld airworthiness reports from a Nader affiliate. At 
the Supreme Court, the CAB argued successfully that a 

''^ statutory provision allowed the Administrator to withhold 
the documents. The Court held: 

Congress was^aware . . . of the right of the public 
to information concerning the public business. . . 
No 'distinction seems to have been made on the 
basis of the ^tand^rds articulated io the exempting 
statute or on. the degree of discretion which it 
Vested in a particular government ofl^er__ 

Within a year and. a half aft^>r the ruling, proponents of 
broad disclosufe changed the FOIA and explicitly staged • 
in legislativ'e history that the Congress intended to over- 
ride Robertson. The supreme Court had refused to nar- 
row the types of substantive'-siatiite confidentiality provi- 
sions which could be cited as a basis for exemption, so 
•fhe Congrfc^^d so. The Sunshine Act's rider, an amend- 
ment to the FOIA, applies the (b)t3) exemption only to 
records of agencies :'*^ 

specifically exempted by statutfrJother than section ' 
552(b) of this title) provided thah^h statute (A) 
requires that the matter be withheld HWn the public 
in such a m^rnner as to leave no discretion on the 
issue, or j^B) establishes particular criteriasfor with- 



holding orVofers to .particular types' of matters to / ' 
' be ii||hheld, ^ , . , 

Likely to be made public as n/result of this revision are 
CAB airworthiness reports. HEW reports on' Medicare 
fund recipient institutions,^^ and possibfy some agri'cul- 
txiral reports which had been covered by statujtes which 
had formerly renjoyed (h)(3) exemption. 

Perhaps the Mrojig^t impact of Sunshine on the FOIA 
wilfiiome when coiif4s consider th5*legislalive' intention 
of Congress in future FOIA cases/Il is remarkable, per- 
haps eyen unprecedented, that h statute less than ten years 
old should have six major Supreme Court interpretations ' 
and that the two which most favOred withholding of docu- / 

'menls-^EPA v. Mink and Roh^nsot^ should hs^e been 
explidtly overruled by the Congress, When a n^ FOIA 
exemption I claim appears to be a borderline matter of ■ - 
government secrecy ' versus public disclosure in fiiturc 
court proceedings, it seems, inevitable that, courts readinn . 
Jegislative intentions'shoiSid give the measure of^adVantagt- L 
to pro-disclosure^ forc^'. Except where -private interests f 
are affected, mtercsts ^vvhose protection of personal and 

'commercial privacy was' again protected in Sunshine, the 
balance will swing heavily in favor of public disclosure. 

Fiijally, the Sunshine {udicial review favors a tactic 
which court*undecahe FOIA had repeatedly rejectee!. The 
agency whicH,dei\ied access under FOIA and lost the case 
in court could, and did, refuse the same doQume^t pr type 
of document to bther requestors Vithout effective judicial 
review. Sunshine proyides tha%ip improperly closed meet- , 
ing can be enjoined by conn, and that the' court can ' 
issue an injunction.against aR' future agency closings which 
violate Sunshine procedures;. This might ^e called the ''one 
mistake rule," for future improper closing^ could evoke 
a contempt sanction from .a federal court .against the 
agency which lost the earlier dispute. The tactic might be 

^^qcepted by courts under FOIA to bar future stretching 

.pf an FOIA exemption, such as (b)(5) for intra-agency 
memoranda, when future disclosure requests are received 
by the ^ame agency. ' 

The Outlook 



P. 



Several predictions can be made for governinent openness 
after the passage of Government in the Sunshine: 

— More agency decisions will be made in open, 
accessible forums: Though not all agencies are 
subject to openimeetings obligations, at least not* 
for the next seyeral years, every agency is sub- 
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• ■* - ' 
ject |p ex parte' restrictions ond*every /agency's 

' committee meetings are open uafiss the 

narrow, 'Sunshine exemptions ' apply. / 
— petter decision7Hiaking members may I^e appoint- 
ed to the a.sjericies. as press and public are able 
to review the performnngE and .competence of 
existing apppintees. The l^v^of debate and the 
knowledge c(tlhe, subject matter under discussion 
are going to^B^under "review by reporters who 
canrperh^ps for THe lirst time at some agencies, 
obsefve the deliberations wh'ich lead to agency 
pdiicies. ' 
— Afeenci^s^.^ be expected to Jlry devious end- 
aroun^Tlhe openness requirements, by regu- 
• lation and in Vra^tice. The "meeting" definition, 
and the application ot exemptions for legal pro- ' 
ceedings matters or for tfre avoidance of. frustra- . 
ting agency action, will be construed narrowly 
-by the coyrts. Some agency substantive decisions 
will be voided by the courts for procedural irreg- 
j^ularity as a result pf these agency ""att em pt?, and . 
■ Sunshine^s Consequences will ,be^ controversial 
among those affected ; by - the openness require- 
ments. Although legitimate interests are still pro- 
tected by exemption. .Congress will not accept 
conduct which .evades the openness principles 
of Sunshine.^ " ' . ^ 

The Chairman of the Hcjuse Governm^ent Operations 
Committee. Rep. Jack Brooks (D-Texas.), well sum- 
marized the scope and^ goals of the Government in the 
Sunshine Act when he told the House members:'*^ . 

^ When. Government actions are taken in secret be- 
hind closed floors, we not only undermine public 
confidence in Government, but we can wind up 
pretty far off target and without the public silpport" 
. our Governinent needs if it is going to stay In busit 
ness ... It the public understands and sees whai 
goes on. it is more likely to accept and have Confi- 
dence in our actions. Operiing up those meetings 
will also assure that Jhe ofl^cials of those agencies- 
are accouritable for their actions. Former President' 
Harry Truman is justly noted for saying, *Tf you 
can't stand the heat, get out of the kitchen." I 
would add that if you cannot stand the light, get- 
out of the Government. 



F=OOTNOT£S 



Each of the thr»e related stotufes oppcor* in the section ©f th« 
federot »fotute« with th« 1946 Administrative Procedure Act. See 
5 U.5.C. 552 (Freedom of Inf omiotion), 552a (Privacy), and 552b 
(Government in the ^nshina). 

Flp. Statute*. Cbopt^r 286, provide» o mondatory openness unless 
oKempted; modemaanor p0nalti«f for violation; ln|unclion» ogainst 
violations; and mtnutes for ever/ meeting, _ 
For d list of ogencies, see House Report 94 880. Port 2, "Government 
in the'Sunshme Act," Hou»«*Committe# on the Judiciory (1976) at 13 
5 U.S.C. 532fa(a)(2),- see Cong. .Record July 28, 1976, H. 7089-«Q. 
tbid., H 7883. 

Several meon» are permitted but federo/ Rogitttr pubfication is 
expected to be u«ed to the greatest extent possibi*. 
Counsel for the Hot^te Committee on. Government Operations, Mr. 
trie Htr»<hhorn,^ Mated that the definition of crime would depend 
upon the sanction of the particular stotute, e,g. in fobor relations, 
and that the Admin Istrdtive Procedure Act definition of "person" wot 
-applied in drafting this exemption. , Conversation wtlh outhor, Aua. 

The greotost lobby .ng effort on Sunshine, by the Federal Reserve, 
obtained this exception and thus legislatively overruled the recent 
openness precedent, Mem*// v. federo/ Open Marfcef Com miff ee, 4? 3 
F, Supp. 494 (D.C.,^ 1976), despite consumer groups' opposition, ««e ^ 
Cong. Record, July 29, 1976, H 7868-9. 
Hirschhorn conversation, Aug. 25, 1976. 



10. 
11. 



12. 



Rep, Abzug, Cong. Record July 28, 1976 H 786^* 
Speciol provisions for Federal Reserve minutes, r'ather than trans- 
er.ois, were added «n conference committee as a compromise. 
Inferences which could bi drawn from deletion explanations will 
prQbably be minimized throuah ogency practice and regulations, to 
?k^l- ? .1 •*P7»"d. by, StJnshine opoonents in debate. 

Thg»^«ixty.day stotute of l.mitotib^s runsMroo¥Nhe time the meeting 
^^rs or from the time its existence is announced afterwords. 
Cobg. Record, July 28, 1976, H 7893 
i:lhm.t H 7878. 

he Rep6rt 94<880, Part 2, at 7, 

■^quir#ment for legal ttanding as a prerequisite was proposed by 
EMcCFoskey but was not adopted, Cong. Pecord, July 28, 1976, H 

fe.C. 357 and 354.^ 
J.S.C. 33? (14) OS amended by Sunshine's Section 4(b). 
S'f<orti, July. 28„ 1976, H 78^3. ' 

7868. 
H 7869. . 

^iion%,''^^'^y^f'^''>^'* Con5mitte. on Government Op. 



lehhofi 
we 
LS.C. 



dt 20. 



^ug. 23, 1976. 

h at 21. 
\ amended* 
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ZjT'^^W-U^. 255 {1975}. 

30. 5 552(b)(3), as amenc^ed. - . _ 

' ^^J^'uFc^M^ fXf «id'*L^^^ u\r\XJ^?/'2 include 



. '^ersoti'jn, Aug. 25, 

32. 4]0 U.S. 73 (1973/. 

33. Ceng. Record, JuJy 



23, 1976,- H 787B. 
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